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YIA HAND DELIVERY |!

Mr. William F. Caton ‘

Acting Secretary -

Federal Communications Commission R O

1919 M Street, N.W. '

Washington, D.C. 20554

Re: EX PARTE
Docket CC No. 95-185

Dear Mr. Caton:

Today Leonard Kennedy and I met, on behalf of Cox Enterprises, Inc. and Comcast
Co ipn, with Pete Belvin, Senior Legal Advisor to Commissioner James Quello to
discuss tig Commission’s jurisdiction over LEC-to-CMRS interconnection. The positions
discussedgwere those taken in the comments and reply comments filed by Cox Enterprises,
Inc. and@omcast Corporation in this docket. The attached hand-out on the legislative history
and chart of the 1993 Budget Act was distributed at the meeting.

‘ ~h"}. - . . « . . . . . Ps
___ " This letter is being filed in original with two duplicates pursuant to the Commission’s
rules. If you have any questions, please do not hesitate to contact the undersigned.
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Respecttully submitted,
- J
¥ CoLr

Laura H. Philvlips

Counsel for Cox Enterprises, Inc.
Comcast Corporation

LHP/css {

ccC: Pete Belvin, Esq.




THE CHANGING ROLE OF FCC JURISDICTION
OVER MOBILE AND WIRELINE SERVICES

Comcast Corporation ("Comcast") submits this chart to demonstrate how the
legislative developments in the Omnibus Budget Reconciliation Act of 1993 (the “Budget Act
of 1993") and the Telecommunications Act of 1996 ("TCA of 1996") have changed the
Communications Act of 1934 (the "Act") to vest the Commission with exclusive jurisdiction
over all rates regarding LEC-to-CMRS interconnection.

Statute/Case Law

Interstate

Intrastate

In 1914, the Supreme Court
held in Shreveport Rate
Casest’ that the Interstate
Commerce Commission
("ICC") had the power
under the governing federal
statute to order an increase
in specific intrastate railroad
rates charged to customers
in order to avoid
discrimination against
interstate commerce.

The authority delegated by
Congress to the ICC
"extending to these
Interstate carriers as
instruments of interstate
commerce, necessarily
embraces the right to
control their operations in
all macters having such a
close and substantial
relation to interstate traffic
that the control is essential
or appropriate to the
security of that traffic, to
the efficiency of the
interstate service, and to the
maintenance of conditions
under which interstate
commerce may be
conducted upon fair terms
and without molestation or
hindrance."¥

States have no jurisdiction.
The ICC has jurisdiction
over intrastate railroad
rates. "The powers
conferred by the act are not
thereby limited where
interstate commerce itself is
involved. This is plainly
the case when the
Commission finds that
unjust discrimination
against interstate trade arises
from the relation of
Intrastate to interstate rates
as maintained by a carrier
subject to the act."¥




The Communications Act
of 1934 (the "Act")
establishes dual regulatory
framework.

Section 2(a) reserves to the
FCC exclusive jurisdiction
over interstate
communications.

Section 2(b) reserves to the
states jurisdiction over
intrastate communications.
When Congress was
drafting the
Communications Act,
Section 2(b) was proposed
and supported by state
commussions "in reaction to
what they perceived to be
the evil of excessive federal
regulation of intrastate
service such as was
sanctioned by the
Shreveport Rate Cases{.]"?

In 1964, the U.S. Court of
Appeals for the D.C.
Circuit ("Court of
Appeals") held that a space
research laboratory’s local
microwave COmMMmunications
facilities, although
physically located entirely
within one state, are
jurisdictionally interstate
when used to terminate
spacecraft data
communications primarily
In 1nterstate or foreign
commerce.?

The FCC has exclusive
jurisdiction over physically
intrastate facilities used to
terminate communications
in interstate or foreign
commerce.

States do not have
jurisdiction over physically
intrastate facilities used to
terminate communications
in 1nterstate or foreign
commerce.

In 1980, the Second Circuit
held that the charges for
intrastate, distribution of
interstate foreign exchange
("FX") and common
control switching
arrangement ("CCSA")
services are jurisdictionally
interstate.?

The FCC has jurisdiction
over all jurisdictionally
interstate services: "The key
to jurisdiction is the nature
of the communication itself
rather than the physical
location of the
technology."”

The states lack jurisdiction
over physically intrastate,
but jurisdictionally
interstate facilities and
services.
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In 1984, the Court of
Appeals held that the FCC
has authority to prohibit
restrictions on resale of
intrastate WATS services
used to complete interstate
communications.¥

The "dividing line between
the regulatory jurisdictions
of the FCC and the states
depends on the ‘nature of
the communications which
pass through the facilities
(and not on] the physical
location of the lines.”"¥

The states do not have
jurisdiction over services
that are jurisdictionally
interstate in nature, even if
physically intrastate.

In 1987, the Supreme Court
held in Louisiana PSC that
the Section 2(b) "fences off"
intrastate depreciation rates
from FCC jurisdiction. To
preempt state regulation of
such matters, the FCC must
show that: (i) 1t 1s
impossible to separate the
intrastate and interstate
portions of the subject to
be regulated; and (i1) the
state regulation conflicts
with the valid federal goal.

Section 2(a) reserves to the
Commission exclusive
jurisdiction over interstate
depreciation rates.

Section 2(b) reserves to the
states jurisdiction over
intrastate depreciation rates.

In 1987, the FCC finds
pursuant to Lowuisiana PSC
that 1t lacks jurisdiction
over 1ntrastate LEC-to-
cellular interconnection
rates and costs because they
are severable from interstate
LEC-to-cellular rates and
costs. ¥

The FCC has jurisdiction
over LEC-to-cellular rates
for interstate services.

The states have jurisdiction
over LEC-to-cellular rates
for intrastate services.
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In 1993, Congress enacts
the Budget Act of 1993,
amending Sections 2(b) and
332 of the Act.

All CMRS is "federalized"
by Section 332, which vests
plenary authority in the
FCC to implement the
definition of, and level of
Title II regulation
applicable to, all CMRS
providers. Section 332 also
gives the Commission
exclusive authority to hear
state petitions to receive
rate regulation authority.

Section 332(c)(1)(B)
authorizes the Commission
to order physical
interconnection between
CMRS providers and LECs
pursuant to Section 201.
Section 201(a) authorizes
the Commission to order
all common carriers
engaged in interstate or
foreign communications by
wire or radio to establish
physical interconnections,
upon reasonable request,
and at just, reasonable and
nondiscriminatory rates.
LEC-to-CMRS
interconnection 1s
"federalized."

Section 2(b) is amended to
except Section 332 from the
general reservation of state
jurisdictional authority.
The states no longer have
any jurisdiction over
CMRS, or LEC-to-CMRS
interconnection rates. The
scope of federal authority
reverts to the amplitude of
pre-Section 2(b) Shreveport
Rate Cases.




[n 1996, Congress enacts
the TCA of 1996. Section
251(d)(1) authorizes the
FCC to complete all actions
necessary to establish
interconnection and access
regulations. Section
251(d)(3) authorizes the
FCC to preempt any state
regulations that are
inconsistent with FCC
regulations or would
substantially prevent
implementation of the
TCA’s and the
Commuission’s
interconnection goals.

The FCC’s authority over
wireline services is
expanded from
jurisdictionally interstate
services 1ncluding Part 69
access to include regulation
of formerly state services.

The states’ jurisdiction over
wireline services is reduced.
Unlike Louisiana PSC,
Section 251(d)(3) no longer
requires that interstate and
intrastate portions of a
service be "inseverable" for
the FCC to preempt state
regulation. The FCC may
preempt state
interconnection regulations
if they are inconsistent with
the FCC’s requirements or
if they would substantially
prevent implementation of
the FCC’s and the TCA’s

interconnection goals.




Section 253 of the TCA
authorizes the Commission
to preempt state and local
laws that prohibit, or have
the effect of prohibiting,
the ability of any entity to
provide interstate or
intrastate
telecommunications service.

Subsection 253(e) provides
that "[n]othing in this
section shall affect the
application of section
332(c)(3) to commercial
mobile service providers.”

Section 251(1) of the TCA
makes clear that the new
interconnection provisions
"are 1n addition to, and 1n
no way limit or affect, the
Commission’s existing
authority under section 201

of the Communications
Act."

Section 601(c)(1) provides
that the TCA "shall not be
construed to modify,
impair, or supersede
Federal, State, or local law
unless expressly so provided

in [the TCA]".

Federal preemption of state
rate and entry authority
over CMRS providers is
preserved.

The FCC’s plenary
authority over all LEC-to-
CMRS interconnection
under Sections 332(c)(1)(B)
and 201(a) 1s preserved.

The TCA must not be
construed "impliedly” to
repeal the Budget Act’s
grant of plenary jurisdiction

over CMRS to the FCC.

Section 253 authorizes the
FCC to preempt any state
requirement inhibiting
provision of interstate or
intrastate
telecommunications service.

Section 332(c)(3) of the
Budget Act already
preempts state barriers to
entry for CMRS providers,
and the TCA does not
disturb this legislative
mandate.

The Budget Act’s
elimination of state
authority over "intrastate”
components of LEC-to-

CMRS interconnection is
not affected by the TCA.

The TCA must not be
construed impliedly to
reinstate state rate and
entry authority over CMRS

previously eliminated by
the Budget Act.

1/ See Houston, East & West Texas Railway Co. v. United States, 234 U.S. 342, 24 S.Ct.
833, 58 L.Ed. 1341 (1914) ("Shreveport Rate Cases").

2/ 234 U.S. at 351.

3/ 234 U.S. at 358.
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4/ See Louisiana Public Serv. Comm'n v. FCC, 476 U.S. 355, 372, 106 S.Ct. 1890, 1900
(1986) ("Louisiana PSC").

5/ See California Interstate Tel. Co. v. FCC. 1 Rad. Reg. 2d (P&F) 2095, 2099 (D.C. Cir.
1964); California Interstate Tel. Co. v. Western Union Tel. Co.. 1 Rad. Reg. 2d (P&F)
2081, 2082 (Calif. Pub. Util. Comm'n, 1963)

6/ See New York Tel. Co. v. FCC, 631 F.2d 1059 (1980).

7/ See id., 631 F.2d at 1066 (citing United States v. Southwestern Cable Co., 392 U.S.
157, 168-9, 88 S.Ct. 1994, 2000-2001 (1968). General Tel. Co. v. FCC, 413 F.2d 390, 401
(D.C. Cir.), cert. denied, 396 U.S. 888, 90 S.Ct. 173 (1969)).

8/ See Nat’l Ass’n of Reg. Util. Comm’'rs v. FCC. 746 F.2d 1492 (D.C. Cir. 1984).

9/ See id., 746 F.2d at 1498 (quoting California v. FCC, 567 F.2d 84, 86 (D.C. Cir. 1977)
(per curiam), cert denied, 434 U.S. 1010 (1978); Nat’l Ass’n of Reg. Util. Comm’rs v. FCC,
738 F.2d 1095, 1114-5 (D.C. Cir. 1984); Computer and Communications Industry Ass’n v.
FCC, 693 F.2d 198, 214-218 (D.C.Cir. 1982), cert. denied. 491 U.S. 938 (1983)).

10/ See The Need To Promote Competition and Efficient Use of Spectrum for Radio
Common Carrier Services, Declaratory Ruling. 2 FCC Rcd 2910, 2912 (1987).



JD CONGRESS . . Rerony
Ist Session HOUSE OF REPRESENTATIVES 103-213

OMNIBUS BUDGET RECONCILIATION ACT OF 1993

AUGUST 4, 1993. —Ocdered 10 be printed

Mr. SABO, from the committee of conference,
submitted the following

CONFERENCE REPQRT

{To accompany H R. 2264)

The committee of conference on the disagreeing votus of the
two Houses on the amendment of the Senate to the bill (H.R. 2264)
to provide for reconciliation pursuant to section 7 of the concurrent
resdlution on the budget for fiscal year 1994, having met, after full
and free conference, have agreed to recommend and do recommend
to their respective Houses as follows:

That the House recede from its disagreement to the amend-

ment of the Senate and agree to the same with an amendment as
follows:

In lieu of the matter proposed to be inserted by the Scnute
amendment, insert the following:

SECTION ). SHORT TITLE. ’

This Act may.be cited as the “Omnibus Budget Reconciliution
Act of 1993". ‘

SEC. 8. TABDLE OF CONTENTS.
The table of contents is us follows.

nic drives, overlook sites, poonite tables todot pacdtees o pan
water areas, UIl(lt’l't’Iuch ur Ilg’llh deceloped horclaoed
general visitor information

“(J) PER VEHICLE Lisil - ‘l"l(' /(‘(‘ turides IIH) wtebsec o 1o
use of u site or fuctlity (other thun an overnaght Campinz it
or facility or any other site or faciits at whoch a foe is haraed
for use of the stte or facility us of the date of the enactnient o
this paragraph) for persons catering the site or factliy by o
vate, M(m(‘umnw:('m/thuIr transporting not vioore than S poo
sons (including the driver) shall not cvcecd ¥ por day /nl coli
cle. Such maximum amount may be adjasted anmgally by ok
Secretary for changes (n the Cotisumicr Proce Tndey of AU bas,
Consumers pubhsﬁnl by the Hureaw of Labor Statistecs of 1k
Department of Labor

“(d) DEPOSIT INTO TREASUKY AccouNt M fees colloo o
under this subsection shall be deposuted into the Treasury .
count for the Corps of Engineers established by scction o oy
the Land and Wuter Conservation Fund Act of 1965 (16 U S C
4601-6a(1)).”.
(b) CONFORMING AMENDMENT FON CAMPSITES = Section dihi o

the Land and Water Conscervution Fund Act of 1965 (16 U > C
4601-6a(b)) 1s amended by striking the next to the last sentence

TITLE VI—COMMUNICATIONS LICENS-
ING AND SPECTRUM ALLOCATION IM-
PROVEMENT

SEC. 6004. TRANSFER OF AUCTIONABLE FREQUENUILS
(a) AMENDMENT.—The National Teleconmunications and ligor
mation Administration Organization Act (47 U S C 901 ¢t o 0
amended—
(1) by striking the heading of part B und tnscrting the fol
lowing:

“PART C—SPECIAL AND TEMPOKARY
PROVISIONS”,

(2) by redesignating sections L thoough L as ot
151 through 155, respectively, and
(3) by inserting after part A the follvwing newe part

“PART B—TRANSFER OF AUCTIONABLL
FREQUENCILS.

“SEC. 111. DEFINITIONS.

“As used in thus part

“t1) The term ‘allocation’ means are crtey cn the National!
Table of Frequency Allocations of a gieen frequency baad poo
the purpose Uflh‘ use by one ur niure radioconimianication .o
ices.

“(2) The term ‘assignment means an authorication gocon 1
a station licensve (0 use specific frequencies or chasindds



Senate amendment

Section 322(cX8) as added by the Senate Amendment cuntains
similar definitions of the terms “commercial mobile service” and
“private land mobile service”. The differences in the Senate defini-
tion of “commercial mobile service” are: (1) that “offered on an in-
discriminate basis” is not one of the tests for determining & “com-
mercial mobile service” in the Senate Amendment; (2) the Senate
definition expressly recognizes the Commission’s authority to de-
fine the terms in ing “commercial mobile service™; and (3)
the Senate definition requires that “interconnected service® must

be made available to the public, as to the House definition
which ui:rl{nuquiru the service to the public to be “inter-
. In other words, under the House definition, only one

aspect of the service needs to be interconnected, whersas under the
Senate , the interconnected service must be broadly avail-
able. The Amendment defines “interconnected service” as a

service for which an interconnection request is pending. The defini-
tion of “private land mcbile service® in the Senate amendment is
virtually ical to the definition of “privats mobile service” in
the House bill.
Conference report

The Conference adopts the Senate definitions with
minor changes. The Cm« Report deletes the word “broad” be-

fore “classes of users” in order to ensure that the definition of “com-
mercial mobile services” encompasses all providers who offer their
services to broad or narrow classes of users so as to be effectively
available to a substantial portion of the public.

Further, the definition of “private mobile service” is amended
to make clear that the term includes neither a commercial mobile
service nor the functional equivalent of a commercial mobile serv-
ice, as specified by regulation by the Commission.

The Commission may determine, for instances, that a mobile
service offered (0 the public and interconnected with the public
switched metwork is not the functional equivalent of a commercial
mobile service if it is provided over a system that, either individ-
ually or as part of a network of systems or licensess, does not em-
ploy frequency or channel reuse or its equivalent (or any other
wﬁniqun for ting the number of channels of communica-
tion made avai for such mobile service) and does not make
service available throughout a standard metropolitan statistical
area or other similar wide geographic area.

SECTION (B)
House bill

Subsection (B) of the House bill adds a conforming amendment
w the definition in Section 3(n) of the Communications Act of “mo-
bile service” to clarify that the term includes all items previously
defined as “private land mobile service” and includes the licenses
to be issued by the Commission pursuant to the proceedings for
personal communicalions services.

4497
Senate umendment

The Senate Amendment makes almost the dentical chuanges o
the definition of “mobile service” 1 Scection 3t ot the Comnii .
tong Act except that the Senate Amendment clarifies that the tenm
does not include rural radio service or the provision by a local ox

change carrier of telephone exchunge service by radio instead of by
wire.

Conference agreement
The Conference Agreement adopts the House defimtion
SUBSECTION b2
House bill

Section (b)2) of the House Lill makes additonal conturning
amendments o clarify headings und spucing

nate amendment

The Senate Amendment docs not contain the provisiona con
tained in the House bill. The Sepate Apendinent contans o tech
nical amendment to Scctivy | ul : g : .

iy the Commission has the authorty to regulate connggcial
mobile services.

Conference agreement
The Conference Agrecement adopts the Scnate pusition

SUBSECTION (¢ ///
House bill

Sccliun 5206 of the House bl estabhishied oeflective dates ad
deadhines for Comanussion action. Under the House il the amcind
ments made by the above chapter are cltective upon the date of on
actment, except that the ameadments made by scction 5205 onadg:
ulatory parity take effect one year altes coactment, aond that poo
SONs l{\ut provide private land mobile scrvices shall continue o b
treated as a provider of private Land mobile service untll 3 year .
after enactment. The Housce il dirccts the FOC w0 preacnibe vl .
to implement competitive bidding witlhun 210 days ol enactinens
The House bill directs the Commussion to, within 180 days altes o
actment, issue a final report and order in_two procecdings regand
ing personal communications services and begin issuing heensc .
within 270 days after enactment Fnally, the House bl direces .
Commission, within 1 ycar alter conactment, to alter s rules g,
garding private land mobile services o provide for an orderly tran
sition of these scervices (o regulalion as COMMOI CArFICE sCivices

Senate amendment

Under the Scnate Amendment, all provisions vegarding 1oa
latory panty take eflect vne year alter chactiment, except (1)t
provigions in JJ2(cK1NA) regardimg the trcatimment of commcidial
mobile services as common carcier scrvices take cllecy o
ment; and (2) any person that provades pravate land umlu‘u FURITERN
before such date uil enactment shall continue to be treated as w pro

iy clvadt



